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Sentence of the Church. 
Upon this and much more 
that might be obſerved, 
upon the Cuſtoms of ſc- 
| veral Countries, the Rules 
of Succeſſion, or Heredi- 
tary Tranſmiſſion, have been 
various in ſeveral Coun- 
tries, according to various 
Laws, Cuſtoms and U- 
ſuages. _ 
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De Surteſſionibirs I 
And now, after this brief 
Survey of the Laws and 


Cs of otlier Coun: 
tries, I come to the Laws 


and Uſuages of England in 
relation to Deſcents, and 

the-gtowth that thoſe. Cu⸗ 
ſtoms have ſucceſſively had, 

and r N e are 
uy! er e 


deſt. Sons enkel their 
Earldoms, and Baronics 


for they had cat Dignie- 
ties, and. Daria 2 
nexed to them, and were 
in nature of Principalities, 

But 


"> ad: i ms teas ans r 


p : 
as os Mt. Ents Cans Yi dude nn IMS. 


| 
But their. ordinary Free- 
holds deſcended to all the 
Sons; and this Cuſtom 
they More Be. _ oe 
to Wales, whither th 


driven. This appears by the 
Statute Wallie 12 Ed. 1. 


3t - 


Aliter uſt tatum eſt in Wallia 


quam in Anglia quoad Sac 
ceſſionem Hereditatis, es 


Heæredes Maſculos, & à tem- 
pore cujus non extiterit Me- 


moria partibilis extitit. Domi- 


nus Rex non vt quod Con- 


Juerudo illa abrogetzr, Jed quod 
Hereditates remaneant parti* 

 biles inter Conſimiles Haredes, 
ſicut eſſe conſueverum , & fiat 
Partitio illins ſicut fri conſue- 
vi 3 hoc excepto, qudd Baſtardi 


non 


Heæreditas partibilis eft = 


1 


* 
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be Sur ths 


non e de cæterollcredi⸗ 


tates, & etiam quod non babe- 


ant Purpartes cum Legitimis, 


net ſine legitimis. Upon 


which three We axe 


4 e js 


"Firſt; That's at Ea 55 time, 
the Hereditary Succeſſion 
of the eldeſt Son, was then 
known to be the Common, 
and uſual Law 3 in England: 


2h, That FE) Succeſſ on 


of all the Sons, was the 


Ancient Cuſtomary Law 


among the Britiſb in Wales, 
a VIEW is here continued. 


350 DB hat . this ns 
Ballard were admitted — 
Inhe- 


apud Anplos. 

Inheric in Wales , as well as 
the Legitimate, which U- 
ſuage is here abrogated. And 
although we have but few 
Evidences, touching the Bri- 
tiſh Laus, before their Ex- 
pulſion into Vales, yet this 
uſage ſeems ſufficiently to 


Evidence, That this was 


the antient Britiſh Law. 


2h, As to the times of 


the Saxons and Danes, their 
Laws collected by Brampton, 
and by Mr. Lambard, ſpcak 
not much concerning the 
Courſe of Deſcents. Yer ut 
ſeems, that commonly the 
Deſcents of their ordinary 
Lands, (at leaſt except Bar- 
ronies and Royal Inheri- 
a D tances) 
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tances) deſcended alſo to 
all the Sons. Among the 


Laws of Canxtus, there js this 


Law, Lambardfol. 12 l, Tit 
die Iuteſtato Mortuis. Sive quis 


| incuria, ſive morte repentina 
fuerit inteſtato Mor tuus, Domi- 


us tamen nullam rerum ſu- 


arum partem (prater eam que 


jure debetur Hereati nomine) 
ſibi aſſumito. Verum eas Ju- 


dicio ſuo Uxori, Liberis, c 
cognatione proximis, jufte 
(Pro ſuo cuique jure) diftri- 
buito, Upon which we may 


obſerve theſe things. 
½, That the Wife had a 


mare, as well of Lands for 


her Dower, as Goods. 
\ EX . F 2h, 


a s * 
* 
*. 4 


„ oa A 


| 
: 
( 


ud Angles, 
9 » 


_ Hereditary Succeſſĩon, there 


21), That in refcrence to 


then ſeemed | | 
pray 2 _ 
and | 
dada fad here is 00 
30), That there was a kind 
of ſetiled right of — 
on, with reterenge to pro- 


ximity and remotencſs, pro 


40, That in reference to 


Children, they ſecmed all 
to * 9-4 alike, without 
any diſtinction 

Males and — _ 


"Da. $6; 


ſuo cuique jure. | 
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5h, That yet the Ance⸗ 


ſtor might diſpoſe by his 


Will, as well of Lands as 


Goods, which uſage ſeems 


to have obtained, unto 


the time of H. 2. as ap- 
pears hereafter by Glanvil. 


3. It ſeems, That until 


the Conqueſt, the Deſcent 


of Lands was, at leaſt to 


all the Sons alike, and, for 
ought appears alſo, to all 


the Daughters, and that 
there was no difference in 


the Hereditary Tranſmiſſi- 


on of Lands and Goods at 
leaſt, in reference to the 


Children. This appears, by 
thoſe Laws of King Edward, 


On- 


„ rer 


» | apud Angles. 37 


confirmed by the Conquers- 
er and recited inLambard fol. 
167. and alſo by Mr. Sei- 
den upon Eadmerus, Lege 36. 
Tit. De Inteflatorum bonis 
184. Siquis inteflatus obi- 

erit, Liberi ejus Hæreditatem 
_ equaliter dividant. 

But this equal diviſion of 
Inheritances among the 
Children, was found to be 
very inconvenient. 


For 2 neg ae the 
Strength o Kingdom, 
for by frequent parcelling. 
and ſubdividing of Inhe- 
ritances in proceſs of time, 
Inheritances were ſo crum- 
bled, that there were few 
perſons of able Eſtates, leſt 

545 D 3 to 


7 Surteſftonibus 
to undergo publick Char: 
E or Offices. wr 


- 2h, It did by PIE 


g the Inhabitants to a 


lo kind of Country Living, 
and Families were broken, 
and the youngerSons,which 
had they not had theſe little 
parcells of Land to 1117 
themſelves to, would 
betaken themſelves either to 


Trades, „ or Military, or 
Civil, or Eccleſiaſtical Im- 


ployments, neglected thoſe 
 qpportunitics , and applied - 


themſclyes t0 their {mall 
| dividends of Land, where- 


by chey neglected 4 
tunities of greater advan- 
tage, to enrich them- 

FIT x np 
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'- _ "apud Agbs. 
ſelves. and the Kingdom. 
And therefore, William 
the Conqueror (having by 
his acceſſion to the Crown, 
gotten the Poſſeſſions and 
Demeans of the Crown ; 
atid alſo, very many and 
reat pbfſcſſions ot them 
that oppoſed him, or ad- 
hered_to Harold); diſpoſetli 
of theſe Lands, or gycat 


part of them to hisCoun- 


trymen, and others that 
adhered to him, and te- 
rained certain Honorary Je- 
nures, either by Baronage, 
or in Knights Service, or 


by Grand Serjeantty, for 


the Defence of the King- 
dom. And poſſibly alſo, as 


the deſire of many Own- 


D4 ers, 


Y — — — 33 
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De Fucceſſionibus 
ers, changed their Tenures 
into Knights Service. Which 


Introduction of new Te- 
nures, was not nevertheleſs 


without conſent of Par- 


ſemper prompti, & bene pa- 


liament, as appears by the 


additional Laws before 
mentioned, That King 


William by the advice 


Parliament made mention 


of by Mr. Selden, upon E- 
admerus pag. 191, amon 

which this was one, (viz. 
Statuimus etiam & firmiter 
Ppræcipimus ut omnes Comites, 
Barones, Milites & Servien- 
tes, & univerſi Liberi homines 
totius Regni noſtri,  habez 
ant, & teneant ſe ſemper in 


armis, & in equis, ut decet 


Y oportet, Et quod ſint 


ati 


apud Angles. 

rati ad ſervicium ſuum in- 
tegrum nobis explendendum, 
& peragendum \, cum 
opus affuerit, ſecundum quod 
nobis de Feodis debem , ©& 
Tenementis ſuis de jure fa- 
cere. Et ſicut illis flatuimus, 
per commune conſilium totius 
Regni noſtri & illis dedimus & 
conceſſi mus in Feodo jure Hæ- 
reditario. Whereby it 

that there were two Lind: 
of Military Proviſions, onc 
that was ſet upon all Free- 
holders, by common 
conſent” of Parliament, 
which was uſually called 
Aſſiza Armoram, and another 
that was Conventional, and 
by Tenure upon the Infeu- 
dation of the Tenant,which 
was called Knights 1 

a 
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De Succeſſionibus 3 
and ſometimes Royal, and 


ſometimes Foreign Service, 
and ſometimes 


Servitiun 
— Ta 
And hence it came to 


paaſs, that (not only accor- 
ding to the Cuſtom of Wor- 
mandy, but alſo according 


to the Cuſtom of other 
Countries.) Theſe Honorary 
Fees, or Infeudations be- 

came defcendable to the 


eldeſt, and not to all the 


Males. And hence it is, 


That in em, where: the 
_ Cuſtomot Deſcent to all the 


Males, generally prevails; 
They pretend, a conceſſi- 


on of all their Cuſtoms by 


the Conqueror, to obtain 
their Submiſſion to his 
* Govern- 


- 
— 


apud Angles. 

Government, according to 
the Romantick Story of 
their moving Wood. Yet, 
even in Kent it (lf, cheſe 
ancient Tenures or Fees, 
that arc anciently held by 
Knights Service, ate de- 
ſcendable to the eldeſt Son, 
as Mr. Lambard hath ob- 
ſerved to my hand, in pag. 
553. out of the gthof H.3. 
Vi Ju. Preſeription 63, 

26 Hl. 8. c. and the Statute 
of 31 H. d. cap. 3. But yet, 
even in Kent it i If Gavel- 
kind Land, Eſchcat, or 
come to the Crown by At- 


tainder, or Diſſolution of 


Monaſterics, and be grant- 
ed to be held in Knights 
Ser vice or per 


— 2% | 
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the Cuſtomary Deſcent is 
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not changed, neither can be, 


but by Act of Parliament, 


the Land. 


for it is a Cuſtom fixed to 

But thoſe Honorary Fees, 
made in ancient times, ſo 
ſhortly after the Conqueſt, 
did ſilently, and ſuddainly 
aſſume the Rule of De⸗ 
ſcent to the eldeſt, and ac- 


cordingly held it ; and fo, 


(although poſhbly there 
were no Act of Parliament 


of thoſe elder times, that 


altered the ancient courſe 
of Deſcents, from all the 


Sons to the eldeſt, or at 
leaſt none that we know 


of; yet,) the uſe of the 


Neighbour Country, might 
intro⸗ 


FI 


apud Angles. 
introduce the ſame Uſage 
here, as to theſe Honorary 
Poſſeſſions. 

And becauſe theſe Honorary 
Infcudations were many, and 
ſcattered almoſt through 
all the Kingdom in a little 
time, they introduced a 
a parity in the Succeſſion 
of Lands of other Tenures, 
as Soccage or Vavaſories. 
So that without queſtion, by 
little and little almoſt ge- 
nerally in all Counties of 
England (except Kent, who 
were moſt Tenacious of 
their own Cuſtoms; in 
which they gloricd, and 
ſome particular Fees, and 
Places where a ' contrary 
Uſage prevailed ) the ge- 
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486 De Sucreſſtonibus 
nerality of Deſcents or Suc- 
ceſſions by little and little, 
as well of Soccage Lands, 
as of Knights Service, went 
to the eldeſt Son, accor- 
ding to the Declaration of 
King Edward the firſt, in the 
Statute of Wales abovemen- 
tioned, as will more fully 
| appear by what follows. it 
| __In-the time of H. x, 
— Lambard fol. aeg. we find 
in his 70tb: Law, that it 
mould ſcem, that the whole 
| Land did not yet deſcend 
7 to the eldeſt Son, but be- 
gan a little to look that 
way. Primum patris Feu- 
dam primogenitus filius habs 
at. As to Collateral De- 
ſcents, the Law determined 
7... ol thus, 


Mon A . ods ie et io 


<> tw) — 


V | 


thus, Lambard ut ſupra. Si- 
quis fine liberis deceſſerit , 
Pater aut mater ejus in Ha- 
reditatem ſuccedat; wel fra- 
ter vel ſoror fi pate & ma» 
ter deſint; fi nec hos habeat, 


ſoror Patris vel Matris, & de. 


ma in quintum genicu- 
nö 
res in parentels, fiunt, He- 
reditario jure ſuccedant ; W 
dum virilis Sexus extiterit, 
& Hereditas abinde fit, fe- 
mining non Hareditetur. By 
this it ſeems. 


1. The eldeſt Son (though 
he had at Primogenitzre, 
Father, yet) he cartied not 
all the Land. 


2. That 
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8 2. That for want of Chil: 
dren the Father: or Mother: 


inherited, before the Bro- 
; ther or Siſter. 


thy That for want of Chil- 

dren, Father, Mother, Bro- 
thers and Siſters, the Lands 
decended to the Undles 
and Aunts, to the Fifth 
__ E 09.5 


, the That in Succeſſion 
Collateral Proximity of 
Kand ted was preferred. 


8. « That the Male 8 


en before the Fe⸗ 
male; That 1s, the Father's 
Line was preferred before 
the 


MDC D Af. Rr S 2) Hy ban be 


2 


apud Anglos. | 
the Mothers, unlcfs the 
Land deſcended from the 
Mother, and then the 
Mothers Line was to be 
preferred. A 
How this Law was obſerved 
in the Intervals, between 
Henry the firſt, and Henry 
the ſecond, we can give no 
account. But the next pe- 


riod that we come to, is 


Henry the 2d. Glanvil in his 
ſeventh Book , gives us 
ſome account how the 
Law ſtood in his time, 
wherein, notwichſtanding it 
will appear, there was ſome 
incertainty in the buſineſs 


of Deſcents, or Hereduary 


Succeſſions, though it was 
E much 
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much beiter policed than 
formerly. 
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The . then of- guc⸗ 


celfion were either in re- 
ference to Goods or Lands. 


As to Goods, one third 
part went to the Wife, ano- 
ther third part to the Chil- 


dren, they other third part 
to the Teſtators diſpoſal; 


But if he had no Wife, a 
Moiety went to the hl. 


dren, the other Moiety to 


his diſpoſal,” Glan. lib. 5. c. 5. 


But as to the Succeſſion of 


Id. the Rules were theſe: 


e 11 XA 1 


Knights: Service, they ge- 
nerally went to the eldeſt 

Son; and in cal of no Son, 
| to 


WP BS >= mn, ww ©& 8 n 
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in, 
to all the Daughters; and 
in ne of no Children, to 
the Meſt Brother. | 


24g If che Lands were 
Socage, it deſcended to all 
the Sons, Si ſuerit Socagi- 
um & id antiquitus diviſum, 
only the chief Houſe was 
to be allotted to the Pour- 
party of the eldeſt, and 2 
Compenſation made to 
the reſt in licu thercof. Si 
vero non fuerit antiquitus Di. 
viſum, tunc Primogenitus, ſe- 
cundum quorundam conſuetu* 
dinem igtam Hæreditatem 
bobtizebit ſecundum autem quo- 
am conſuetudinem poſt= 
natus filius Heres eſt, Glanvil 
W although 
/ 


E 2 Cuſt 


5 = : * 
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52 © De'Sucteſſionbus 
Cuſtom directed variouſly 
the Deſcent, either og the 

eldeſt, youngeſt; or che 

Sons Vet i ſeems at this 5 
jus commune; 
right ſpoke i the eldeſt | 
Son to be Heir, no O. 
ſtom in b 

„ Ta As the Son; or 
Daughter, ſo, their "Chil 
dren ' in in nfintfum are pre⸗ 
ferred in the Deſcent be- 
fore the Collateral * 
or Uncles. i 


4h, But if *] Ws hae 
two Sons, and tlie elgeſt 
dies in the life time off the 
Father, having à Son or 
Daughter, and then the 1 
Father a 


3 A—_ 1 ll. r =_— 7 "_ 


nn, * 53 
Father dies; it was then 
controverted, whether the 
Son, or the Nephew ſhould 
ſacceed the Father, though 
the better Opinion ſcemed 


Ibid. cap. 3. 


Sh, A Baſtard could not 
Inherit, ibid:4cap.33. And 
although by the Com- 
mon and Civil Law, If 4 
hath a Son born of B. be- 
fore Marriage, and after 
A. Marries B. this Son be 
Legitimate and Heredita- 
ble: Let according to the 
Law of England then uſed, 
as well as alter, he was not 
Hereditable, Glan. lib. 7. 


cap. 15. 
ER I WP 
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Wu In ol a Pur: 


| - dic without Iſſue, 


the Lands deſcended to 


the Brother, and for want 


of- Brothers to the Siſters, 
and for want of them to 
the Children of the Bro: 


thers or Siſters -, and for 
want of them to the Un⸗ 
cles, and ſo onwards ac- 
cording to the Rules of 
Deſcents at this day; and 
the Father and Mother 


were not immediately 


Inherit the Som, bus the 
Brothers or Uncles, and 
— their Children, * hib. 7. 


wr * 


* 
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pad Anghs. 

And it ſeems, that in 
all things clſc the Rule of 
Deſcent, in reference to 
the Collateral Lane, held 
much the ſame as now: 
As namely, If Land de- 
ſcended of the part of che 
Father, it ſhould not reſort 
to the part of the Mother, 


e converſo; But in caſe of 


Purchaſe, for want of 
Heirs of the part of the 
Father, it reſorted to the 
Line of the Mother, and 


the nearer and worthier 


Blood was preferred, ſo 
that if there were any of 
the part of the Father, 
though never ſo far di⸗ 
ſtant, it hindered the de- 
{cent ro the Line of the 


E 4 Mother 
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Mother; 2 _—_ near- 
cr. A 


There || in donde 


Uaes as, it * two.'Im- 
pedimentz of Deſcent, 
or 1 0 Sueceſſi jon 


Th. Ap bas 


\ Nor. at all 


*7 7 
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Wo. by the Sentence of 


© 


* 


the Church, this 1 ndeed 
find not in Glanul , but 1 


find it headed, and allow⸗ 
ed in the time of King 
John, and the Land ad- 


Judged" t to the Siſter , P. 4. 


Fobamnis. 


„ fe WES 


cond had died without If- 


apud Anghos. 
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- 
* 
- 


2. There | was another 


curioficy , and it is won⸗ 


| derful to ſee how much, 


w long it prevailed, 


for We find it in uſe in 


Glanvil, that wrote in King 


Hen. 2d s time; in Bractan, 
that wrote in Hen. zd s time: 
in Fleia, that wrote in the 
time of Ed. 2. and in the 
broken year Ad. 1. Fitz. 


Avowry.#235- Nemo poteſt 


elſe Tenens 49 Dominas & 
Homagium repellit perquiſi⸗ 
tum. And t if 
eldeſt Brother had enfcoſ⸗ 
fed the ſecond reſerving 


Homage, and had received 


Homage, and then the ſc⸗ 


ſue, 


. * , 
yo 8 
* 5 


| 7 * tum, lee for th 
a way mention it "once 
925 


De — 


=» ſue; it ſhould have deſcend⸗ 


ed to the youngeſt, and 
not to the eldeſt Brother; 
quia Homagium repellit 15 

at 


Glan. lib. 7. cap. x. 


Bra. lib. 2. cap. E1-9 Fleta hb. 
F. cap. 1. And ſo it has 
been for ought I can find 
cer ſince 3 Ed. 1. and in- 
deed it is antiquated rather 


than altered, and 


and the Fan- 
cy upon which it is ground⸗ 
ed hath appeared trivial; 


ſor if the eldeſt Brother 


enfeoff the ſecond reſer⸗ 
ving . Homage , the ſe⸗ 
cond. dying without Iſſue, 
it will Deſcend to the W 
deſi as Heit, and the Seig⸗ 

nioury 


ud Angles. 
nioury is extinct. Indeed 
it: might have been ſo 
Reaſon to have exami 
whether he might not have 
waved the Peſcent, in caſe 
his Services had been more 
beneficial than the Land; 
but there could be lirtle 
Reaſon for this to exclude 
him from Succeſſion. 1 


ſhall mention noꝶ more of 


this nox the former 
diment, (viz.) Leproſic, for 
they are both vaniſhed, 
and antiquated long fince , 
and neither the one nor 
the other 1s at this day any 
impediment of Deſcent. 


And 
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And now. paſting over 
e time of King. John, and 
hard the firſt, becauſe 1 


find nothing of moment 

in that time ela 

| the Tide in qũleſtion, un- 
— 


lating to 


eſs the uſurpation of King 


John upon his eldeſt Bro- 


thers Son, Which he would 
fain have juſtified by in- 


troducing a. Law ol prefer- 


ring the younger Son be⸗ 
fore the Nephew, deſcend- 
ed from the eldeſt Brother: 
But this pretention could 
no ways juſtifie his Uſur⸗ 
pation, as hath been ſhewn 


an the time of Henry the 
Second, 3 


We 


e o % „ GW gm ad a AS OA 


apud Angles. 
We have the Tractate 


and lib. 5. The truth is, 
there is ſo little variance as 
to the Points of Deſcents, 
between the Law as it was 
taken when Bracton wrote, 
and the Law as it was Af 

terwards taken mEdward 
the firſts time, when Brit= 
ton and Feta wrate, that 
there is very little diffe= 
rence between them as may 
eaſily appear, eſpecially by 
comparing of Brac. ubi ſupra 

and Feta Lib. 5. Chapter the 
9th, Liber the 6th, Chapters 
the 1, and 2d, that the 
latter ſeꝶtms to be in effect 
an Abſtract of the former, 
therefore I ſhall ſes down 

is; what 


_— 


of Bracton liby 2. cap. 30, 3. 
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what in ſubſtance both 
ſay, and tliereby it will 
VDeſcents in the times of 
Henry the 3d, and Ed- 
ward the iſt, were very much 


l, The Law ſeenks ft 
tled now unqueſtionably, 
that the eldeſt Son was in 


Common right Heir, not 


only in caſes of Knights 
Service Land, but alſo 
be of Soccage Lands „ Unleſs 
there was a Special Cuſtom 
to the contrary, as in Kent 
and ſome other places, and 
ſo that Point of the Com- 
mon Law 1s fully ſettled. 


1 


. * * * 
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230, That all the Deſcen- 


dants in infinitum, from any 
Pcrion that had been Heir 
(if he had been living) 
8 were Inheritable : As the 

Deſcendants of the Son, 

of the Brother, of 
: Uncle, c. . 3 


30, That the eldeſt Son 
dying in the life time of 
the Father, his Son or Iſſuc 
was to have the preference 
as Heir to the Father be- 

fore the younger Brother, 
and ſo the doubt in Glas- 
vil s time was ſcttled, Glan 
lib. 7. cap. 3. Cum quis 4 
tem moriatur habens ſili 
Poſtnatum & ex Primogentto 


filio 
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64 De Succeſtonibus 
filio premorturo Nepotem, mag- 
na quidem Juris dubitatio ſolet 
ee, uter illorum preferen* 
dus fit alij in illa Succeſſi⸗ 
one; ſcilicet utrum Filius 


alj,The Father, or Grand- 


father could not by Law 
Inherit immediately his 
Son. | 

5h, Leprofie , though it tl 
were an exception to the fr 
Plaintiff, becauſe he ought In 
not to converſe in the |} it 
Courts of Law, yet we in 
no where find, that it was 3 
an Impediment of Deſcent. tit 
| : ar 
„55 2 


apud Anghes. 
So that upon the whole 
matter for any thing I can 


_ obſerve in them, the Rules 
of Deſcent then ſtood ſet⸗ 


tled in all Points as they 
are. at this day, except 
thoſe few matters which 
yet in proceſs of time ſoon 
ſettled as they now ſtand; 
(viz) 


1, That Impediments of 
the hinderance of Deſcenr, 
from him that did Ho- 
mage, to him that received 
it, ſeems to have yet been 
in uſe, at leaſt till the 
3 Ed. 1. and in Fleta's 
time, for he puts the calc 
and admits 1t. 


E | 2. Where? 


& 
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2. Whereas they both a: 
gree, that Half « blood to 
him who is the Parchaſer, 
is an Impediment of the 
Deſcent; yet in caſe of a 
Deſcent from a Common 
Anceſtor , Half - blood is 
no Impediment. For in- 
ſtance; A. hath Iſſue B. 
a Son, and C. a Daughter 
by one venter, and D. a 
Son by another venter, if 
B. Purchaſe in Fee, and 
die without Iſſue, it ſhall 
deſcend to the Siſter, and 
not to the Brother of the 
Half - blood : But if the 
Land had deſcended from 
A to B. and he had en- 
cred and died withont Iſ- 
1 ſue; 
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Law hath ſince that time 
been ſettled, that in both 


Sul Angles 


ſue; it was a doubt in the 


67 


time of Brafon and Britton, 


whether it ſhould go to 


the younger Son, or the 
Daughter , but chough it 
were then a doubt, yet the 


caſes it deſcends to the 
Daughter, Seſeina facit Stir- 
pem & primum gradum, & 
pofſeſſio fratris de feodo ſim- 


plici facit ſororem eſſe bare- 


it ſeems, that abating theſe 
ſmall inconſiderable vari- 
ances, the States and Rules 
of Deſcents as they ſtood, 
in the time of Hemy the 
third, or at leaſt ot AA 


F 2 wad 


Ni. | 
Upon the whole matter 


ward the firſt, were redu⸗ 


* 
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ced to their full Comple- 


ment and Perfection, and 


vary nothing conſiderably, 
from what they are ar 
this day, and have con- 
tinued ever ſince that 
A 1 
I ſhall therefore ſer 


down the State, and Rules 


of  Deſcents in Fee-ſimple 


as they ſtand at this day, 


without medling with par- 
ticular Limitations and 


Entails, which vary the 


courſe of Deſcents in ſome 


caſes from the Common 


Rules of Deſcents in He⸗ 


xeditary Succeſſion, and 
herein we ſhall ſee what 
the Law hath been, and 


con⸗ 


cc. 44a At, - ed nd as 4 tis a 


ug 


r 8 1 alt. 
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apud Anglos. 
continued touching the 
fame ever fince Bracton 
who wrote in Hen the 
third's time, now above Four 
hundred years ſince, and 
by that we ſhall ſee what 
alterations ſucceſſion of 
time hath made there- 
In. , | 
And now to give a 
ſhort Scheme of the Rules 
of Deſcents, or Hereditary 
Succeſſions of the Lands 
of Subjects, as the Law 
ſtands at this day, and hath 
ſtood ſettled here for as 
bove Four hundred years. 
All poſſible Hereditary 
Succeſſion may be diſtin- 
guiſned into theſe three 
kinds : | 

- 
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-1/t, Deſcending, as from 
Father to Son, or Daugh- 
ter, to Nephew, or Niece. 
2, Collateral, as from 
Brother to Brother, or Si- 
ſter and Brothers Children. 
3), Aſcending, either di- 
rect, as from Son to Fa- 
ther, or Grand- father which 
is not admitted by the 
Laws of England; or in 
the Tranſverſal Line, as to 
the Uncle or Aunt, Great 
Uncle, or Great Aunt, and 
becauſe this Line again di⸗ 
vides it ſelf into the Line of 
the Father and Mother, this 
Tranſverſal aſcending Suc- 
ceſſion is either in the 
Line of the Father, Grand- 
father, Oc. or in the Line 
| : 


2 go mv © 


apud Anglos. 7· 
of the Mother, Grand- 
Mother, &c. the former 
are called Agnati, the latter 

\ Cognati 4 1 ſhall therefore 
ſer down a Scheme of Pe- 
digrees, to explain the na- 
ture of Deſcents, or Herc⸗ 
ditary Succeſlions, 


* — 


Pedigree. 


Tui Pedigree with its 
A Application will give 
a plain account of all He- 
reditary Succeſſion, under 
their ſeycral Caſes and 
Limitations, as will appear 
by theſe enſuing Rules, 
take our Mark or Epocha 
from the Father. 
7 F 4 
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1 Rule, In Deſcents the 
Law preferrs the Worthieſt 
Blood; and upon this Ac- 

count. 8 4 | 


- 
1 . 


1 t, In all Deſcents im- 
mediately the Male is pre- 
ferred before the Female, 
whether in Succeſſions, De- 
ſcending, Aſcending or 
Collateral; therefore the 
Son Inherits and Excludes 
the Daughter, the Brother 
is preferred before the Si⸗ 
ſter, the Uncle before the 
TJ ms 


= 20 ln all Deſcents imme- 
1 diate, the Deſcendants from 
| Males are preferred before 


dad Angles. 
the Deſcendants from Fe- 
males; and hence it is, 
88 
eſt Son, is in 
Deſcggt from the Father, 
befor& the Son of the 
youngeſt Son, the h⸗ 
ter of the eldeſt Bro⸗ 
ther or Uncle is preferred 
before the Son of the 
younger; the Uncle, nay 
the Great Uncle, or Great 
Grand- fathers Brother ſhall 
Inherit before the Uncle 
of the Mothers ſide. 


2 Rule, That in Deſcents, 
the next of Blood is pre- 
ferred © before the Remote, 
though equally worthy ; 
and upon this account. 


11. 
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If, The Siſter of the 


whole Blood , is preferred 


in Deſcents before the 


Brother of the half Blood, 


becauſe more {tritFjoyn- 
ed to the Brother of the 
whole Blood, (viz, by the 


Father and Mother) than 


the Brother, though other- 
wiſe more worthy of the 


half Blood. 


20, Becauſe the Son, or 
Daughter is nearer than 
the Brother , the Brother 
or Siſter than the Uncle, 
the Son or Daughter ſhall 


Inherit before the Brother 


30, 


pu Angles. 


or Grand-father, or Mo- 
ko 2 in 
a direct aſc . 
ſhall nevet ſt OE 2 

diately, the Son — 
3 
fore the Father, and the 
Grand- fathers Brother, ſhall 
be preferred before the 
Grand-father, and yet up- 
on a ſtrict account, the 
Father is nearer of Blood 
to the Son than the Um 
cle, yea than the Brother; 
for fe Brother 1s — 
fore of the Blood of the 
Brother, becanſe both de- 


riye from the ſame 9 


th. Sa 4 
* JI. 
WS 5 0 # 
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the Common Fountain of 


boch their Blood. And up- 


on this account, the Fa- 


ther is at this day pre- 


ferred in the Adminiſtra- 
tion. of his Sas Goods. 


before his Sons Brother of 


the whole Blood, and a 


Remainder linuted Proximo 


the Uncle. 


de Sanguine ſhall veſt in 

| | "0 ; ; | 
3 Rule, That all the De- 
ſcendants from ſuch a Per- 
ſon, as by the Law of 


England, might have been 
Heir to another, hold the 


fore, 


ſame right by Nepreſenta⸗ 
tion, - as. that Common 
Root, from whom they 
are Deſcended. And * 

* if, 


apud Anglos. 


1f,They are in Law in the 
ſame Right of Proximity 
and Worthineſs of Blood, 
as their Root that might 
have been Heir, was in 
caſe he had been living 
And hence it is, That 
Son or Grand⸗ child, whe- 
ther Son or Daughter of 
the eldeſt Son, - ſucceeds 
before the youngeſt Son. 
The Son or Grand - child 
of the eldeſt Brother, ſuc⸗ 
ceeds before the youngeſt 
Brother, and fo in all De- 
grees of Succeſſion by the 
right of Repreſentation, 
the right of Proximity, 1s 
transferred from the Root 
to the Branches, and 


gives 


them 


9 


* 
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them the fame preference 
as next, or Worthieſt of 


Blood. 


235, This Right transfer- 
ted' by Repreſentation, is 
infinite and unlimited in 
the Degrees of thoſe that 
deſcend from the Ropre⸗ 
ſenter; the Filius, the 
Nepos, Pronepos, Abnepos, 
and ſo in inſinitum, enjoy 


the ſame Privilege of Re- 
preſentation, as thoſe from 


whom they derive their 


Pedigree, as well in De- 


ſcents Lineal as Tranſverſal; 
and therefore the Ahne pos, 
or Abneptis of the eldeſt 


Brother, whether it be Son 


ox Daughter, ſhall 


be pre- 
erred 


fund Bs £#: fd + koev.@ amo io 


apud Anglos. a 
ferred before the youngeſt 
Brother, becauſe * 
the Female be leſs w 
than the Male; yet ſhe 
ſtands in right of Repre- 
ſentation of the eldeſt Bro- 
ther, who was more Wor- 
thy than the youngeſt. 

3%, And upon this ac- 
1 it is, That if a — 
two Daughters , 
the eldeſt dic in the Life 
of the Father, leaving fix 
Daughters, and then the 
Father dies, the youngeſt 
Daughter ſhall hate an 
equal ſhare to all the reſt, 
becauſe they ſtand in 


Repreſentation of their 
Mother, 


93 


80 De Succeſſi onibus 
Mother, who ſhould have 
had but a Moltety; . 


At) Rule, That by the 
Laws of England, without 
a Special Cuſtom to the 
contrary, the eldeſt Son 
or Brother, or Uncle ex⸗ 
cludes the younger, and the 
Males in an equal Degree 


do not all Inherit: But the 


Daughters whether by the 
fame , or divers ven- 
ters do. Inherit toge- 
ther, the Father and all 
the Siſters do Inherit, the 
Brother by the ſame ven- 
1 1 
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MN th 
| 7 
h * ; 


- 
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5ih Rule, That the laſt actu- 

al Seizin in any Anceſtor, 
makes him as it were the 
Root of the Deſcent equal 
to- many Intents , as if he 
had been a Purchaſer ; and 
therefore , he that cannoc 
according to the Rules of 
Deſcent derive his Succeſ- 
ſion to him, who was laſt 
actually ſeized, though he 
might have derived his 
Succeſſion ro ſome prece- 
dent Anceſtor ſhall not In- 
herit. And hence it is, That 
where Lands deſcend to 
the eldeſt Son from the 
Father, and the Son enters 
and dies without Iſſuc, his 
Siſter of the whole Blood 
G fall 


—_ 6d. 4b? 


$2 | De Succeſſronibus 


uy, 


ſhall Inherit as Heir to the 
Brother, and not the youn- 
ger Son of the half Blood, 


becauſe he cannot be Heir 
to the Brother of the half 


Blood. But if the eldeſt 
Son had ſurvived the Fa- 
ther, and died before En- 
the youngeſt Son 
ſhould Inherit as Heir to 


the Father and not the 


Siſter, becauſe he is Heir 


to Father, that was laſt 


actually ſeized. And hence 


it is, that though the Un- 
cle is preferred before the 


Father. in - Deſcent to 
the Son; yet if the Uncle 
enter after the Death of 
the Son, and die without 


Iſſue, the Father ſhatl In- 


heric 


3 apud Anglos. 
herit the Uncle, Cuia Seiſina 
facit Stirpem. 


6th Rule, That whoſoc- 
ver derives a Title to any 
Land, muſt be of the Blood 
of him that firſt purchaſed 
it. And this is the Reaſon 
why , if the Son purchaſe 


Lands and dies without If- 


ſue, it ſhall deſcend to the 
Heirs of the part of his 
Father, and if he hath none, 
then to the Heirs of the part 
of his Mother, becauſc tho 
the Son hath both the 
Blood of the Father and 
of the Mother in him, yet 
he is of the Blood of the 
Mother, and the Conſan- 
guine i of the Mother are 

| G 2 Con- 
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'  Conſanguinei cognati of the 
Son. And of the other fide; 
if the Father had purchaſed 
the Land, and it had de- 


ſcended to. the Son, and the 


Son had died without Iſſue, 
without any Heir of the 


part of his Father, it ſhould 


never have deſcended in 


the Line of his Mother, 
but eſcheated, for though 


the Conſanguinei of the Mo- 
ther were: Conſauguinei to 
the Son, yet they were not 
of Conſanguinity. to the: Fa⸗ 
ther, who was the purcha- 


fer. But if there had been 
nonc of the Blood of the 
Grandfather, yet it might 
have reſorted to the Line 
of the Grandmother; , be- 
855 85 cauſe 
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_ apud Anplos. 85 
caitſe her Conſanguinei were 
as well of the Blood of the 
Father as the Mothers Con- 
ſanguinity is of the Blood of 
the Son. And conſequently 
alſo, if the Grandfather 
had purchaſed Lands, and 
1t had deſcended from him 
to the Father, and from 
him to the Son, if the 
had entered and died wit 
out Iſſue, his Fathers Bro⸗ 
thers or Siſtets, or their 
Deſcendants, or for want 
ot them, his Grandfathers 
Brothers or Siſters, or their 
: Deſcendants, or for want of 
them, his great Grand- 

fathers Brothers or Siſters, 

or their Deſcendants, or 
for want of them his grear 
G3 Grand- 


— 
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Grandmothers, Brothers or 
Siſters, or their Deſcen- 


dants might have inheri- 


ted; for the Conſanguinity of 


the great Grandmother, was 


of the Conſanguinity of the 
Grandfather , but none of 
the Line of the Mother or 
Grandmother , ( viz.) the 
Grandfathers Wife ſhould 
have inherited, for that 
they werenotof the Blood 
of the firſt Purchaſer. And 


the ſame Rule 2 conzerſo 


holds in Purchaſes in the 


Line of the Mother or 


Grandmother , they hall 
always keep in the ſame 
Line, wherein the firſt Pur⸗ 


chaſer ſettled them. Bur it 


1s not neceſſary, that he 
f 
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87 
that inherits be always 
Heir to the Purchaſer, but 

it ſufficeth if he be of his 
Blood, and Heir to him 
who was laſt ſeiſed. The 
Father purchaſeth Lands, 
7 and it Deſcends to his Son 
who dies without Iſſuc, it 
ſhall never deſcend to the 
Hear of the part of the Sons 
Mother; But if the Sons 
Grandmother hath a Bro- 
ther, and the Sons great 
Grandmother hath a Bro- 
ther, and there 1s no other 
Kindred, it ſhall deſcend 
to the Grandmothers Bro- 
ther; and yet, if the Father 
had died without Iflue , 
his Grandmothers Brother 


ſhould have bzen preter- 
G 4 red 
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red before his Mothers 
Brother, becauſe the for⸗ 
mer was Heir of the part of 
his: Father, though by a Fe- 
male, and the latter was 
Heir of the part of his 
Mother. But where the 
Son is once ſciſed, and 


dies without Iflue , his 


 Grandmothers Brother is 


to him Heir of the part 
of his Father, and being 
nearer than his great Grand⸗ 


mothers Brother , is pre- 


ferred-in Deſcent. But this 
is always intended, fo long 
as the Line of the Deſcent 
is not broken, for if the 
Son alien thoſe Lands, and 
then repurchaſe them again 


in Fee; Now the Rules of 
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apud Angi. 89 
Deſcent hold as if he had 
been the original Purchaſer, 

and that it had never been 
in the Line of the Father 
or Mother. 


7b Rule, In Succeſſion. 
as well in the Line De- 
ſcending, Tranſverſal or 
Aſcending, the Linc chat is 
firſt derived from a Male 
Root, hath always che pre- 
ference. A. hath Iſſue two 
Sons, B. and C. B. hath 
Iſſue a Son and a Daugh- 
ter, D. and E. D. che Son 
hath Iflue a Daughter, F. 
and E. the Daughter hath 
Iſſue a Son, G. C. nor 
of his Deſcendants 
not jnheric ſo Jong a 


2 
2 
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are any Deſcendants from 


De Succeſſionibus 


D. and E. and E. the 
Daughter, nor none of 


her Deſcendants ſhall. in⸗ 


herit, ſo long as there are 
Deſcendants from D. the 
Son, whether they be 
Male or Female. | 
In Deſcents, Collateral as 
Brothers and Siſters, the 


ſame Inſtance applied evi- 


denceth the conclufion.But 
in Succeſſions in the Line 
Aſcending, there muſt be 
a fuller explanation, be⸗ 
cauſe it is darker and more 
obſcure ; I ſhalF therefore 
fer forth the whole Me⸗ 
thod of Tranſverſal , Af- 


cending, Deſcents in theſe 


enſuing Rules. 


K 


apud Angles. 


1/t Rule, If the Son pur- 
chaſeth Lands in Fee-ſumple. 
and dies without Iflue , 
thoſe of the Male Line 
Aſcending,zſque in infinitum 
ſhall be preferred in the 
Deſcent according to their 
Proximity of Degree to the 
Son. Therefore the Fa⸗ 
thers Brothers or Siſters, or 
their Deſcendants ſhall be 
preferred before the Bro- 
thers of the Grandfather 
and their Deſcendants. And 
again, if the Father had 
no Brothers nor Siſters, 
the Grandfathers Brothers 
and their Deſcendants, and 


for want of Brothers, the 
Grandfathers Siſters, and 
ther 


Die Succeſſionibus - 
their Deſcendants ſhould 
be preferred before the 
Brothers of the great 
Grandfather; For although 
by che Law of England the 
Father nor Grandfather 
cannot immediately inhe- 

rit the Son, yet the dire- 

CTition of the Deſcent to 
_ rhe Collateral Line aſcend. 

ing, is as much as if the 
Father or Grandfather had 
been by Law inheritable , 
and therefore as in caſe 
the Father had been inhe- 
ritable, he ſhoyld+ have 
inherited the Son before 
the Grandfather , and the 
Grandfather before the 

great Grandfather ,. and 
_ conſequently if the Tom 
| ha 


| apud Anglos. 

had inherited and died 
without Iſſue, his eldeſt 
Brother and his Deſcen- 
dants ſhould have inherited 
before the younger Bro- 
ther, and his Deſcendants, 
and if he had no Brothers 
but Siſters, his Siſters and 
their Deſcendants ſhould 
inherit before his Uncles 
or the Grandfathers. Bro⸗ 
| | nv and- their 72 
ants, ſo though Law 

of England exclude the Fa- 
ther from inheriting, it ſub- 
ſtitutes, and directs the 
Deſcent as it ſhould have 
been 3 if the Father had 
inherited, 2/z, Letsan, thoſe 
firſt that arc in the next 
Degrec to him. os” 
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2d Nale is this, That the 
Line of the part of the 
Mother ſhall-never inherit, 
as long as there'are any 
though never ſo remote 
of the Line of the part of 
the Father; and therefore, 
though the Mother hath a 


Brother, yet if the Atavus 


or Atavia of the Father 
hath a Brother or Siſter, 
He and She ſhall be pre- 
ferred - and exclude the 
Mothers Brother though 
he is much nearer. - | 


3d Rule, But yet farther. 
The Male Line of the part 
of the Father deſcending, 
- ſhall in æternum exclude the 
| Female 


as fu oh Xxx» £.c. om ac 


apud Anglos. 

Female Line of the part of 
the Father aſcending, and 
therefore in the caſe pro- 
poſed, the Son purchaſing 
Lands and dying vithout 
Iſſue, the Siſter of the 
Father, Grandfather or great 
Grandfather, and ſo in in- 
ſinitum ſhall be preferred 
before the Fathers Mos 
thers Brother , though the 
Fathers Mothers Brother 

be a Male, and the Fas 
thers Grandfathers Siſter be 
a Female, and more remore, 
becauſe it is in the Male 
Line, which is more wor- 
thy than the Female Line, 
though even the Female 
Line be of the Blood of 
the Father. : 


4th 
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41h Rule, But as in the 
Male Line aſcending, the 
more near is preferred in 
the Deſcent, before the 


remote; ſo in the Female 


Line deſcending, ſo it be of 


the Blood of the Father, 


the more near is preferred 


before the remote. The 
Son therefore purchaſeth 


Lands and dies without 
Iſſue, the Father, Grand- 
father, and great Grand- 


father, and ſo upward, all 
the Male Line are dead 


without Brother or CSiſter, 


or any deſcending from 
them, but the Fathers 
Mother hath a Siſter or 
Brother, and alſo the Fa- 


ther's 


apud Angles. 


thers Grandmother hath a 
Brother, and hikewiſe the 
Fathers great Grand-mother 
hath a Brother; it is rruc, 
all theſe arc of the Blood 
of the Father, and the very 
remoteſt of cheſe ſhall ex- 
clude the Sons Mothers 
Brother; and it is hkewife 
true, that the great Grand- 
mothers Blood hath paſſed 
through more Males of 
the Fathers Blood, than the 
Blood of che Grand mo- 
ther, or Mother ot the 
Father , but in this caſe 
the Fathers Mothers Siſter 
ſhall be preferred before 
the Fathers Grand-mothers 
Brother , or great Grand- 
H mothers 
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mothers Brother, becauſe 
they are all in the Female 


1 : 5th Ryle, And yet in the 
laſt caſe, where the Son 
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Line, viz- Cognati, and the 


Fathers Mothers Siſter is 
the neareſt, and therefore 
ſhall have the preference, as 
well as in the Male Line 
aſcending the Fathers Bro- 


ther or Siſter, ſhall be pre- 
ferred before the Grand- 
Fathers Brother. 


purchaſeth Lands and dies 


mothers Brother or Siſter, 


Without Iſſue, and without 


Heir of the part of his 


Grand - father, the Land 
ſheuld deſcend to hisGrand- 


as 


* 
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as Heir of the part of the 

Father; yet, if the Father 
had purchaſed this Land 
and died, and it deſcended 
to his Son who died with- 
out Iſſue, the Lands ſhould 
not have deſcended to his 
Fathers Mothers Brother or 
Siſter ,, for the | Reaſon 
Ms in the cighth Rule, 

ut for want of Brothers 
or . Siſters of the Grand- 
father, great Grand-father, 
and ſo upward in the Male 
aſcending Line, at ſhould de- 
ſcend to che Fathers Grand- 
mothers Brother or Siſter, 
which is Heir of the part 
of the Father, who ſhouid 
be preferred before the 

eee 
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Fathers Mothers Brother, 
which' was in truth the Heir 


of the part of the Mother of 


the purchaſer, though the 
next Heir of the part of 
the Father of him that laſt 
died ſeized. And therefore, 
as if the Father who was the 
purchaſer had died without 


Iſſue, the Heirs of the part 
of his Father, whether of 
the Male or Female Line, 


ſhould have been preferred 
before the Heir of the 


part of the Mother; ſo the 


Son that ſtands now in the 


place of his Father, and in- 


herits to him primarily in 
his Fathers Line dying with- 
out Iſſue, the ſame Devo⸗ 


lution 


apud Anglos. tot 
lution and Hereditary Suc- 
ceſſion, ſhould have been 
as if his Father had imme- 
diately died without Iflue, 
which ſhould have been 
to his Grandmothers Bro- 
ther as Hcir of the part of 
the Father, though by the 
Female Line , and not to 
his Mothers Brother, which 
was only Heir of the part 
of his Mother, and not to 
cake till his Fathers Fine, as 
well Female as Malc was 
ſpent. 


6th Rule, If the Son pur- 
chaſe Lands and dics with- 
out Iſſue, and it deſcends 
to any Heir of the part of 

| H 3 the 


| 
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the Father, and then the 


Line of the Father (after 
Entry and Poſſeſſion) fail, 
it ' ſhall never reſort to the 
Line of the Mother, tho | 

in the firſt Inſtance, or | 
* -firſt Deſcent from the Son, | 
it might have deſcended to 
the Heir of the part of the 
Mother: For now by this 
wf and Seiſin, it is 
lodged in the Fathers Line, 
to whom the Heir of the 
part of the Mother can 
never derive a Title as 
Heir , but it ſhall rather 
Eſcheat. But if the Heir 
of the part of the Father 
had not entered, but then 
that Line had failed, it 
b pusht 


7 


the Heir of the part of the 


fame Reaſon, if it had once 


Line, becauſe the Line of 


pad Angles. 103 
might haye deſcended to 


Mother , as Heir to the 
Son, to whom immediate 
ly for want of Heirs of 
the part of the Father it 
might have deſcended. 


9th Rule, And upon the 


deſcended to the Heir of 


thepart of che Father of the 
Grand- fatliers Line, and 


that Heir had entered. it 
ſhould never deſcend to the 
Heir of the part of the Fa- 
ther of the Grand- mothers 


the Grand -· mother was not 
of Blood or Conſanguinity 
to the Line of the Grandfa- 


8 thers ſide, 8h 
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©  »SthRale, If for default of | 
Heirs of the purchaſer. of 

' te part of the Father, tlie 
Lands Deſcend tothe Line 
1 of the Mother, the Heirs of 
the Mother on the part of 
1 her Fathers Side, fall be 
= preferred in Succeſſion be- 
ore her Heirs of the part 
of her Mothers fide, becauſe 
they are the more worthy. 
A 5 part of theſe diffe- 

reſſces are ealily to 2 
Ceed gut of rheReſolyrions 
| 3 in tt 1 caſe off Cave. verſus 
Brooke, alias Cobbam.- And 
thus he Law Hands in point 
of Deſcents or Hereditary 
| Succeſſion in England at this 
jg K-42 5 for + :PFaur- 
* Ired FIN 1 
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